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Top tax issues facing our clients in private

equity

The private equity ("PE") industry continues to operate in a changing environment. This
Tax Alert highlights the tax issues of ongoing concern to PE firms as well as emerging
opportunities for the industry. The hot topics highlighted are based on PwC's experience

in working with PE clients.

Carried interest update

Carry incentive measures which inter
alia are provided by fund
management companies remain
appropriate mechanisms to
incentivise and reward deal
professionals.

The tax treatment of carried interest
continues to be a hot topic globally
and South Africa is no different. Many
countries have specific tax rules
aimed to tax management carry as
ordinary income rather than capital
gains or dividend income.

It follows that PE houses should
continuously monitor how tax could
impact the ways that key persons'
interests are aligned with those of the
PE Funds' investors and, where
possible, refine their structures to
achieve and optimise the alignment.

Economic nexus a
growing concern

Economic nexus continues to create
tax risk for the industry.

Many countries are seeking to argue
that PE firms with a global footprint,
by virtue of having “feet on the
ground” in different jurisdictions,
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should be considered to have a local
taxable presence.

In line with a fund’s investor mandate
for tax risk mitigation, many PE firms
are identifying and managing this
potential tax risk through appropriate
internal controls.

These controls would typically cover
the activities of investment
committees, deal professionals and
investor relationship/marketing
personnel and aim to prevent
establishing nexus for a fund, its

investors and/or the management

company.
Funding insights

There are a number of tax rules that
could impact on the after-tax cost of
funding of portfolio companies,
including related disclosure
requirements.

For example, there are rules that
could:

e limit interest deductions in
respect of acquisition



transactions and debt owed to
persons not subject to SA tax;

e deem dividends on certain types
of shares to be income;

e deem interest to be dividends in
specie;

e withhold tax on interest and
dividends; and

e require funds to disclose to the
tax authorities interest and
dividend flows to investors.

FATCA compliance

The Foreign Account Tax Compliance
Act (“FATCA”) was enacted by the
U.S. Congress to address tax evasion
by U.S. persons through offshore
accounts. Most PE funds, and holding
companies within private PE
structures, fall within the scope of
FATCA.

At its simplest, FATCA requires non-
US financial institutions (FFIs) to
enter into an agreement with the IRS
pursuant to the terms of which they
will inter alia conduct due diligence

with respect to their investors, report “BEPS is a game changer”.
the holdings of US investors to the

IRS, withhold where required and The BEPS proposals will have far
certify their compliance with FATCA reaching consequences for fund and
periodically. advisory structures with intermediate

entities enjoying treaty benefits,
For PE firms, the two biggest hybrid funding arrangements and
concerns about FATCA are (1) how to advisor/sub-advisor entities located
classify the various entities in their in various jurisdictions.
groups so that they can be FATCA
compliant and (2) how to obtain the
additional information the new

The key question to be answered for
any investment fund structure is: “Are

legislation requires from investors. we BEPS compliant?

Base Erosion and Profit Supporting you in what
Shifting matters

In September 2013, G20 Leaders fully At PWCwe have an established

endorsed the OECD Action Plan to private equity practice.
address Base Erosion and Profit

o Our capabilities include assistance
Shifting (“BEPS”).

with private equity fund set-up and

It is clear that the detailed proposals tax structuring, acquisitions and deal

released by the OECD on 16 executions, monitoring and
September 2014, comprising some restructuring portfolio companies.
669 pages, will have a significant

effect on the taxation of cross border

transactions and South Africa, being

part of the G20, is taking the BEPS

agenda very seriously. It follows that
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